A Pilot Restorative Justice Program
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for a Restorative Dialogue. The

always go? And you no listen to me!

son explains what happened,

You should listen to yo' faddah!" The
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convicted. Later the charge is amended to
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harassment, a petty misdemeanor offense

discussion, the father and son reach a

and this time he blocks the son's path.

carrying the possibility of a fine up $1,000,

four-point agreement:
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up to 30 days in jail or both as the
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an outside car garage. Finally, the son

maximum penalties.

places his two hands on his father's

A few months after the incident,

•They're both sorry;
•The son agrees to attend an anger

shoulders and in one quick move, pushes

father and son are in District Court

management class;

him out of his way. The older man

awaiting trial. The son is willing to admit

•They will participate in a Restorative

stumbles and falls backward, hitting his

his guilt and plead to the charge. Because

Conference at their home where the rest

head on the hard cement floor. He is

this is his first encounter with the criminal

of the family, the son's mother and sister,

knocked unconscious. Blood gushes from

justice system, he is eligible for a deferred

can attend.

the back of his head. Minutes later an

acceptance plea. Prior to sentencing, the

ambulance arrives and takes the father to

son and his father are asked if they want

agreement and formally orders the son to

the hospital. His skull is fractured and his

to participate in a pilot restorative justice
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brain suffers swelling. Fortunately, the
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one of the conditions of his deferred

father survives the injury without
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acceptance plea.

permanent physical damage. The son is
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arrested and charged with abuse of a

harm," explains the program coordinator.
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At sentencing, the judge reviews the

Two months later, two facilitators
meet with three family members: the

father, mother and the son, at their home

to get help for his drinking problem. The

on a weekend evening at a time when

father noted that the most useful thing

they are available. The Restorative

about the Conference was the opportunity

Conference lasts two hours. The mother

to "understand each other's problems and

describes the stress on the family caused

feelings." The son said he found

by her husband's drinking. "He don't talk

"communication with everyone," to be

to nobody. Only when he gets drunk,

most beneficial. Compared to the formal

then he just grumbles and talk bad. I feel

proceedings in court, he thought the

so bad my son hurt his father, but my

Conference process made him "less

husband was wrong too. I think he was

nervous, more open."

so drunk he lost his balance," says the

Eight months after the Conference,

mother. "I worry about him. He's sick.

the family reports things are "a lot better."

The doctor told him not to drink and

The son has completed the anger

smoke so much. I love him and don't

management program. Although the

want nothing to happen to him. I'm

father still drinks, no further conflicts have

afraid."
Her son takes a deep breath. "I

occurred. The family wanted to share
their story to explain the benefits they

can't believe my mom has said all this.

received from the restorative justice

She never says anything about how she

process.

feels. It's good to hear her say how she
Nature and History

feels. I love my father too and I want him

of Restorative Justice

to stop drinking and smoking."
Hearing this, the father admits that he

The purpose of restorative justice is to

drinks in excess and explains he does

address the needs of victims, offenders

because "I no feel fine."

and the community after wrongdoing has

Both the mother and son ask the

occurred.1 The concept of restorative

father to attend a program for alcohol

justice is not new nor is it restricted to

abuse. He refuses. "I no like," he replies.

Western legal justice systems. While the

At the conclusion of the Restorative

modern restorative justice movement

Conference, the family enters into another

began in the 1970s, "restorative justice

four-point agreement:

has been the dominant model of criminal
justice throughout most of human history

•The son will "willingly" complete anger

for perhaps all the world's peoples."2

management to make clear that he wants

Many indigenous cultures, including

to take the class and is not doing so

Hawaiians and other Pacific Islanders, have

because of the judge's order;

never stopped using it. 3

•The father will cut back on cigarette

One goal of modern restorative

smoking;

justice is to create a process for

•The family will go to the beach together

reconciliation between defendants who

as soon as the sister is able to join them;

accept responsibility for their wrongdoing

and

and those affected by the crimes, which

•The family will attend church together.

includes the victims, the offenders' and
victims' family and friends. "Restorative

All three participants were also asked
to evaluate the Restorative Conference

situations. Nor is it clear that it should

process. Each found that it met their

replace the legal system, even in an ideal

needs and served justice. The mother

world."4

considered the process to be "mixed,"
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justice is by no means an answer to all

Restorative justice should not be

both positive and negative, because her

confused with mediation where parties are

"husband would not go along with our

brought together to resolve civil disputes.

ideas," referring to her husband's refusal

"Although the term 'mediation' was

adopted early in the restorative justice
field, it is being replaced by terms such as
'conferencing' or 'dialogue.'" 5 The
difference is more than semantic:
mediation is a process whereby "disputing
parties try to reach a mutually acceptable
settlement."6 Criminal offenders and their
victims are not parties in dispute and
there is nothing for them to compromise
or settle, especially after the defendant
pleads to the charge. The conflict is over,
and the important thing left to address is
the harm that resulted from the offense.
Although it is the government who
prosecutes the offender on behalf of the
people of the state, the victim has a direct
stake in the case, as may other members
of the community. In response to
meeting the needs of those affected by
crime, the restorative process asks two
basic questions: "How have people been
affected by the wrongdoing? and "What
can be done to repair the harm? These
questions are addressed in a facilitated
manner during the restorative justice
process.
In 2000, after two years of meetings
throughout the State between judges and
administrators to discuss restorative justice,
Chief Justice Ronald T.Y. Moon issued the
Judiciary's Resolution Concerning
Restorative Justice and the Concept of
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Pono Kaulike, equal rights and justice for
all. The Resolution states that the "Hawaii
State Judiciary shall continue to act in
accordance with the principles of
Restorative Justice and the concept of
Pono Kaulike, signifying a dedication to
"Equal Rights and Justice for All" and shall,
in conformity with governing law, attempt
to deliver services and resolve disputes in
a balanced manner that provides attention
to all the participants in the justice system
including parties, attorneys, witnesses,
jurors, and other community members
who are active participants in the justice
system."7
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Need for the Program
Hawai`i's district courts handle
thousands of criminal cases each year.8
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potential problems between
the parties that may arise
again without some type of
intervention.
Brook Hart, a long time
criminal defense attorney
who represented a referred
defendant, believes this is an
important feature of the
program. "It gives people the
opportunity to address the
underlying emotional and
personal issues which need
to be addressed. This is
especially important for
people who have a future
together, whether it is family,
co-employees, or neighbors.
If these emotional issues are
not addressed, the resolution
Offenses range from illegal camping,

of the legal dispute doesn't

shoplifting or theft, disorderly conduct,

work to bring ultimate peace to the

harassment, assault in the third degree,

situation which will lead to reoccurrence of

criminal property damage, trespass,

the problem," says Hart.

drinking in public and prostitution. The
penalties range from violations where
there is only the possibility of a fine to a
full misdemeanor with the possibility of a

Implementation of Restorative
Justice Pilot Program in First Circuit
In September 2002, the Hawai'i

$2,000 fine, one year in jail or both as

Friends of Civic and Law Related

maximum penalties. Recently, concurrent

Education, a non-profit organization,

jurisdiction of cases involving abuse of a

collaborated with the District Court of the

household member cases, which are also

First Circuit in Honolulu to develop a pilot

misdemeanor cases, was conferred upon

restorative justice program in accordance

district courts. In these cases, defendants

with the Judiciary's resolution. 9 Approval

can be placed on probation for two years

to implement the project was received

instead of the usual one year for other

from Chief Justice Ronald Moon, Chief

misdemeanor cases.

Judge Colleen Hirai and Deputy Chief

Victims are subpoenaed to testify in

Judge Colette Garibaldi. A grant from The

court against defendants. As with

Wallace Alexander Gerbode Foundation

domestic violence cases, witnesses who

funded the pilot project.

are related to or in an intimate relationship

Meetings were held with

with the defendant, may be reluctant to

representatives from the primary

appear, subjecting the cases to dismissal.

stakeholders--the Office of the Public

When the complaining witness does

Defender, City and County of Honolulu

appear, cases are generally treated as

Office of the Prosecuting Attorney, the

isolated or specific offenses; the

Victim Witness Kokua Program, an adjunct

underlying relationship or emotional issues

of the prosecutor's office, District Court

between a defendant and the complaining

and the private criminal defense counsel

witness is left unaddressed.

bar--to design an acceptable protocol.

This restorative justice program
provides an opportunity to identify

Under the protocol, cases may be referred
by any of these entities. The program
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commenced on April 28, 2003 with a
case referred on the first day.

the defendants.
3. A Restorative Session occurs
when the parties are unwilling to meet

Case Referrals
It became evident that the most
appropriate cases for this restorative

be provided for the victim or the
defendant separately, in which a

an ongoing relationship such as relatives,

Restorative Plan is prepared. Sometimes

neighbors, friends, spouses, or those with

the defendant's plan includes a willingness

an intimate relationship. The specific

to enter into a Restorative Conference or

charges included disorderly conduct,

Dialogue at a later date, if and when the

harassment, assault, terroristic threatening

victim becomes willing.

damage or animal nuisance (barking

defendant can consider the effect of her
or his negative or unacceptable behavior

Initially it was anticipated that the
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do to achieve rehabilitation and

friends would engage in a Restorative

reconciliation with the victim and
community. This aspect of the program

evolved to provide three distinct types of

"makes it solution based and a

restorative justice processes:

preventative measure," says Laurel Silva, a

1. A Restorative Conference occurs

946-SUIT (7848)
cell 271-6001
fax 945-2234

and determine what he or she needs to

Conference. However, the program

when the defendant, victim, and
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short sleeve shirts or golf style
shirts, hem coat sleeve at
break of the wrist.

In a Restorative Session, the

dogs).
defendant, victim and their family and

What is the proper
length of a coat sleeve?

facilitator. Thus, a restorative session may

program were those involving parties with

in the second degree, criminal property

Looking
Good

with each other, but wish to meet with a

District Court adult probation officer, who
has had several clients participate in the

supporters of both parties meet in a

program. "It is important for defendants

group. The group discusses how each

to know how their behavior affected the

member has been affected by the

victim and the community. It's a ripple

wrongdoing and how the harm may be

effect. Every action taken affects others in

repaired. The parties enter into a written

our environment," Silva points out.

Restorative Conference Agreement. Four

Victims as well often need an

Restorative Conferences have been held

opportunity to understand what has

in this program to date.

happened to them and also benefit from a

2. A Restorative Dialogue occurs
when the defendant and victim meet

restorative process even if the defendant
does not participate. 12 In this program,

without family or friends. The victim and

two victims in the same case, a mother

defendant enter into a Restorative

and her young daughter, met with the

Dialogue Agreement. Often victims want

facilitator without the defendant's

to know that the offender is remorseful for

participation. They said they felt "afraid"

his/her negative behavior.

10

Seven

Restorative Dialogues have been held in
this program as of April 2004.
Many people believe that crime

when the defendant committed the
crimes of terroristic threatening and
harassment against them. They said the
harm they suffered could be repaired if

victims feel that reconciliation and repair

the defendant participated in parenting

are impossible and they have no interest

classes, anger management, and a drug

in meeting with offenders. However,

treatment program. When the facilitator

results from a number of different

met with the defendant later, and he

restorative justice programs, show an

learned what the victims wanted, he

average 57% of all victims offered

agreed and made a Restorative Session

restorative services do want to meet with

Plan, stating he would attend the

offenders.11 In this district court pilot

programs the victims wanted. According

program 65% of the victims who

to Silva, who is also a volunteer facilitator

participated to date, chose to meet with

of a women's victim support group,

"victims need peace and vindication."
Having a voice to express how they were
affected and how the harm can be
repaired helps meet these victims' needs.
To date, eight defendants and three
victims have participated in Restorative
Sessions. In each of the Restorative
Sessions, the defendant developed a
Restorative Plan, which identified selfimprovement goals. The plans also
included how the defendant intended to
reconcile with the victim if that had not
already occurred and/or indicated their
willingness to meet with the victim if the
victim ever agreed to.
The Restorative Conference
Agreements, Restorative Dialogue
Agreements and Restorative Plans are
provided to the court and probation
officers. Isaac Lawton, a District Court
adult probation officer who has had four
clients participate in the program, likes it
because, "When the defendant meets with
the victim, the parties have an opportunity
to address underlying issues and work out
a solution." Lawton also sees value for
the defendant to participate in a
Restorative Session. "Preparing a
Restorative Plan makes the defendant
accountable for his actions and future
behaviors. It's like a 'behavioral plan' or a
'relapse prevention plan', which addresses
specific events and what the defendant
will do."
As of April 2004, twenty-seven cases
have been referred to the program,
nineteen cases have received services with
a total of forty individuals participating.13
Twenty-three cases involve some type of
long-term relationship between the parties.
Most have been harassment charges
between family members including the
father and son described here, adult
siblings, a daughter and father, a nephew
and aunt, a son in law and sister in law,
and two couples who were living together.
Other cases where the parties no longer
lived together also received services. One
case involved neighbors complaining over
barking dogs.
Program Evaluation
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Although the program has not been

address reconciliation, particularly when

survey consists of five statements with

in existence long enough to determine

she or he admits guilt, regardless of his or

possible rankings from "very positive" to

whether it reduces crime, the measure of

her future behavior.

"very negative." The statements are: "I

success for restorative programs includes

To date, twenty-eight of the thirty-

believe the Restorative process was;" "I

more than a reduction in recidivism. A

seven individuals who have received

believe the Agreement made is; " I believe

restorative response to crime leads to

restorative justice services have completed

justice was served with this Restorative

cognitive processes that underlie a healthy

written evaluations of the program. The

process;" "I feel the participants needs

adaptation to trauma and

were met during the Restorative

promotes the resiliency of the

process;" "Compared to court, the

participants.

Restorative process was;" and "I

14

15

These benefits are

vital for victims and the

think the facilitator did good work

community.

with the Restorative process."

Assisting victims and the

All twenty-eight surveyed

community in coping with crime

participants stated the process was

is equally important as reducing

positive and only one, the mother

recidivism and should be a goal

in the father and son case

of our justice system. Indeed,

discussed here, believed the

this is applying justice in a truly

resulting agreement was "mixed"

"balanced manner." Regardless

because her husband would not

of whether a defendant commits

"go along with our ideas," which

more crimes in the future, the

included his participation in an

needs of victim and the

alcohol treatment program.

community should be addressed.

The surveyed participants also

Likewise, the defendant should

indicated they preferred the

be given the opportunity to

restorative process to their court
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experience. One defendant stated: "When

up and for forgiveness."

I was in court, I felt scared and not

process, the charges could be dropped.
Several restorative justice diversion

The Future

comfortable. The conference is different

programs have already been successfully

because I can show and tell them how I

Initially the Honolulu division was

implemented in Hawai'i. On the Big

felt." Another defendant stated that the

chosen as the only site in which cases

Island, district court criminal diversion

conferencing process was "more in depth

would be referred. However, because the

programs are administered by the West

about relationship and communication."

facilitators were able to provide restorative

Hawai'i Mediation Center and the Ku'ikahi

services at convenient locations and times

Mediation Center. Approximately one

her nephew stated she found that "being

A woman who had been assaulted by

including evenings and weekends, rural

hundred cases have received restorative

able to apologize to my nephew" was the

court cases have also been referred to the

services through these programs.

most useful thing about the Conference.

program. Many other potential cases

Franco Acquaro, Executive Director of

When her nephew was arrested, she

have been identified at arraignment and

the West Hawai'i Mediation Center,

herself was intoxicated and she felt partly

trial.

explains, "The program started about three

responsible for their getting into a fight
and his arrest. Both she and her nephew

This program could be expanded to

years ago as a diversion project from the

include a diversion process for certain

prosecutor's office for relatively minor

agreed to attend substance abuse

cases. In fact, one animal nuisance case

cases where the defendant accepted

programs in their Restorative Conference

was successfully resolved even though the

responsibility. The focus is not on the

Agreement. Indeed, in many of the

defendant had not pled to the charge. In

outcome of the charge, but on repairing

agreements between victims and

the future, HPD could refer cases that

the harm caused by the crime." Since

offenders, the victims agreed to various

required intervention, but do not warrant

then the program started, it has expanded.

aspects of self-improvement, something

prosecution. In addition, a screening

Last year Acquaro, an adolescent and

that the court cannot order victims to do.

prosecutor could also determine if the

family therapist, facilitated a Restorative

The father who had been injured by his

cases are appropriate for diversion and

Conference focusing on the "reintegration"

son stated he thought the best thing about

make a referral. Upon compliance with

of a defendant returning to a small town

the Conference was "to clean everything

the agreement reached at the restorative

after serving time for manslaughter in
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prison on the mainland. According to

agreement compliance, which included a

Acquaro working in restorative justice

higher level of restitution payments (87%)

offers "a glimpse of people at their finest."

than what is normally obtained from court

On Maui, therapist Kit Gillette,
coordinator of the Court Diversion

head of HPD's juvenile services division,

Program for the Mediation Services of

likes the idea of offering Restorative
Conferences along with other interventions

successfully dealt with about a dozen

because "they offer victims a way of

cases. Select

seeing the event

district court

through to the end

criminal cases

and feeling better

were not

about the result."

prosecuted if the

He would like

victims were

HPD to be able to

satisfied with the

refer cases to a

outcome of the

diversion program

restorative

that offers

process. Gillette

Restorative

has trained

Conferences.

facilitators and is

Restorative

hopeful that more

justice makes our

cases will be

criminal justice

referred to the

system stronger

program.

and more effective

Since

by offering a

September, 2003,

"balanced
approach." In the words of a victim and

Kaua'i have been referring juvenile

offender who participated in a Restorative

offenders for Restorative Conferences to

Dialogue, "We'll accept that everyone

Hale 'Opio a nonprofit agency, which

makes mistakes and no one is perfect.

offers multiple services to at-risk youth.

We'll continue to have what we always

Lynn Pizzitola, a marriage and family

had which is love and respect for each

therapist, who supervises Hale 'Opio's

other." This program, while not a panacea

restorative services program says three

for all criminal cases, provides an

Conferences have been completed to date

important opportunity for many affected

and six more cases have been referred.

by crime to experience justice in the spirit

Pizzitola likes the program because the

of pono kaulike, equal rights and justice

juvenile "acknowledges responsibility" and

for all.

this, he says, "is really healthy."

_________________

In Honolulu, a juvenile diversion
program offering Restorative Conferences
was also successful.16 This program
piloted by the Honolulu Police Department
(HPD) diverted 102 juveniles from
traditional criminal justice interventions.
From March to September 2000, over
400 individuals participated in Restorative
Conferences. Research of the program's
effectiveness demonstrated extremely high
participant satisfaction, a decrease in
recidivism in one important area, and
14 Hawaii Bar Journal, May 2004

4 Zehr, supra, p. 12.

ordered restitution. Major Bart Huber,

Maui, says that the program has

probation officers with the Family Court on

service is found under H RS 706-624; HRS 706605 authorizes restitution.
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